ARKANSAS POLLUTION
CONTROL AND ECOLOGY
COMMISSION REGULATION
NO. 19

Proposed
Changes in
Response to
the Star tup,
Shutdown, and
Malfunction
(SSM) SIP Call
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BACKGROUND
SSM SIP Call published June 12, 2015. 80 FR
33840.
Responds to Sierra Club
petition pertaining to
provisions in state plans
deemed inconsistent
with EPA’s
interpretation of Clean
Air Act (CAA)
requirements for excess
emissions during
periods of SSM;

Requires 36 states,
including Arkansas, to
submit corrective SIP
Revisions;

Establishes a deadline
of November 22, 2016
for submittal of
corrective SIP revisions;
and

Revises and clarifies
EPA’s guidance
concerning its
interpretation of CAA
requirements with
respect to SSM.

The Arkansas Attorney General is among 17 Attorneys
General that are challenging the SSM SIP Call.

ARKANSAS PROVISIONS SUBJECT TO SSM
SIP CALL
EPA found provisions in APC&EC Reg. 19.602 and Reg.
19.1004(H) substantially inadequate to meet CAA
requirements pertaining to periods of SSM.

•Specific objections to these provisions were that:
•Reg. 19.602 provides a “complete affirmative defense” for excess
emissions that occur during emergency periods
•Reg. 19.1004(H) provides an automatic exemption for excess
emissions of volatile organic compounds for sources located in
Pulaski County due to malfunctions

EPA has determined that automatic exemptions from emission limits during periods of
startup, shutdown, and malfunction are “impermissible provisions” that are inconsistent
with CAA requirements.
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OPTIONS FOR CORRECTING
“IMPERMISSIBLE PROVISIONS”
Multiple approaches to complying with the SSM SIP
Call all of which require removal of the following:
•automatic exemption provisions
•director’s discretion provisions
•enforcement discretion provisions
•affirmative defense provisions
Examples provided by EPA:
•Removal of “impermissible provision” without altering any other
aspects of the SIP provision at issue
•Replacing the “impermissible provision” with alternative emission
limitations explicitly applicable to periods of SSM
•Removal of the “impermissible provision” and a total revision of
emission limitations that apply at all times (not just during SSM)
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ADEQ PROPOSED REVISIONS TO
REGULATION 19
Reg. 19.602(A)

• Removal of “complete affirmative defense” language
• Addition of language establishing Reg. 19.602(A)(1 – 4)
as criteria and procedures for determining whether
excess emissions due to an emergency are avoidable
and whether enforcement action by ADEQ is warranted

Reg.
19.1004(H)(1)

• Removal of language which states that emissions in
excess of these regulations due to SSM will not be
considered a violation of these regulations
• Addition of language establishing Reg. 19.1004(H)(1)(a
– e) as criteria and procedures for determining whether
excess emissions due to an emergency are avoidable
and whether enforcement action by ADEQ is warranted

Both revisions include a rescission clause that would
restore the complete affirmative defense should the
SSM SIP Call be stayed, vacated, or withdrawn.
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ADEQ PROPOSED REVISIONS TO
REGULATION 19.602(A)
 We altered language to
reflect that the factors listed
in Reg. 19.602(A)(1)-(4) will
now be factors considered in
whether or not enforcement
discretion is warranted.
 We reviewed the changes for
consistency with the five
factors set forth in the
public notice for use of a
discretionary approach. 80
FR 33840 at 33980-33981.

6

ADEQ PROPOSED REVISIONS TO
REGULATION 19.602(C): RESCISSION
CLAUSE

 This language is based on a rescission
clause approved in a revision to the
Jef fer son County por tion of a Kentucky
SIP, which modified cer tain NSR and
PSD permitting regulations . 77 FR
62150.

Two Factors critical in the
Jefferson County
rulemaking:
 (1) Whether the public
will be given reasonable
notice of any change to
the SIP that occurs as a
result of the automatic
rescission clause;
 (2) Whether any future
change to the SIP that
occurs as a result of the
automatic rescission
clause will be
consistent with EPA’s
interpretation of the
court action.
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ADEQ PROPOSED REVISIONS TO
REGULATION 19.1004(H)
 19.1004(H) currently
provides an exemption to
facilities during
malfunctions,
breakdowns, and upsets.
 The proposed language
alters the subsection to
provide for an
enforcement discretion
approach to
malfunctions,
breakdowns, and upsets.
 Accompanying rescission
clause mirrors language
in Reg. 19.602.
8

9

ARKANSAS SSM SIP REVISION
ADEQ’s approach is consistent with EPA’s allowance for the
inclusion of criteria and procedures for the use of enforcement
discretion by air agency personnel in the preamble of the SSM
SIP call (80 FR 33844).
Options for SIP
Revision

•Revise Regulation 19 and withdraw Reg.
19.602 and Reg. 19.1004(H) from the SIP
(EPA’s preference)
•Revise Regulation 19 include revision of Reg.
19.602 and Reg. 19.1004(H) in SIP revision
submittal (Stakeholders’ preference)

ADEQ anticipates adopting the necessary revisions to Regulation
19 in October of 2016 and submitting a SIP Revision including
the changes to Reg. 19.602 and Reg. 19.1004(H) in early 2017.

QUESTIONS?
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Policy Advisor
Of fice of Air Quality
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